
Guidance Note No 7
The Office of Legal Services Coordination (OLSC) provides Guidance Notes in order to assist Australian Government Departments and Agencies, and legal services providers (as applicable), to comply with the Legal Services Directions, procure legal services, and deal with legal issues in an efficient and effective manner.  
OLSC welcomes feedback on this Guidance Note.
Reporting on significant issues (paragraph 3 of the Legal Services Directions 2005)

Paragraph 3 of the Legal Services Directions 2005 (Directions) requires FMA agencies to report to OLSC on significant issues that arise in the provision of any legal services, but especially in handling claims and involvement in dispute management, including litigation.
 Failure to report a significant issue is a breach of the Directions and the Attorney-General may impose sanctions for non-compliance with the Directions.
  

A request to brief the Solicitor-General or a claim submitted to Comcover does not satisfy the requirement in paragraph 3 of the Directions to report on significant issues.  Although Comcover may liaise with OLSC on significant claims, this does not relieve agencies of the obligation to report significant issues to OLSC. 
Purpose of reporting significant issues
The purpose of paragraph 3 of the Directions is to:

· protect the whole-of-government interests of the Commonwealth as opposed to an agency working exclusively in its own interests

· promote a greater understanding of the special role and responsibility of the Attorney-General, as First Law Officer, in relation to Commonwealth legal matters, and
· ensure that the Attorney-General, as First Law Officer, and the Solicitor-General, as Second Law Officer, are appropriately involved in the most important legal issues affecting the Commonwealth.
Issues considered to be significant
For the purposes of the Directions, an issue can be considered ‘significant’:
· for one or many reasons

· at various stages as a matter progresses

· if an agency is considering whether to apply to the High Court for special leave

· if any proceedings that involve an agency directly or indirectly have been filed in the High Court, and
· if a matter involves constitutional issues (in which case paragraph 10A of the Directions may apply).
Exceptions relating to High Court matters

It is not necessary to report as a significant issue a matter where:

· it is filed in the original jurisdiction of the High Court and is likely to be remitted to the Federal Court for determination, or
· the High Court does not conduct a hearing on a special leave application (eg. as in many immigration matters or special leave applications by unrepresented litigants, where the matter is decided on the papers).
Relevant considerations 
There are a number of considerations relevant to determining whether an issue is significant.
An issue in the provision of claims or litigation may be significant if the legal matter:

· is large in size, whether this is due to the number of parties or the potential liability or cost to the Commonwealth
· has, or potentially has, whole-of-government implications, or may have future implications for another agency and/or the Commonwealth

· raises legal, political or policy issues that receive or likely to receive media attention
 or cause a significant adverse reaction in the community

· involves a test case or requires the Commonwealth to intervene in private litigation
· involves a dispute or disagreement on a legal issue between different agencies,  (other than matters arising under legislation that contemplates that agencies may be on different sides in a case), including a dispute between a Commonwealth agency and an agency of a State or Territory government

· affects more than one agency, requiring a significant level of coordination between the agencies, and
· has the potential to have a significant impact or set a significant precedent, either on a point of law, or the issue may have a significant operational affect on agencies.

These examples are not exhaustive.  OLSC encourages agencies to consider any potentially significant issue on a case by case basis, and also encourages agencies to discuss the possibility of an issue being significant with OLSC.  Agencies should re-evaluate issues of significance regularly and in consultation with OLSC.
Examples of significant issues 

Examples of significant issues arising in the provision of legal services include, but are not limited to: 
· complex and unusual legal issues in FOI requests, or FOI requests that generate media attention
· legal disputes arising in a politically sensitive or large Commonwealth procurement process

· complex and unusual legal issues in contract negotiations or where the Commonwealth is entering into a contract which exposes or places the Commonwealth at unacceptable  risk or risk outside current Commonwealth policy 
· any issue where consultation with agencies is necessary which may, therefore, require significant coordination
· legal issues requiring consultation at a high level and/or if there is significant media interest
· provision of complex or politically sensitive legal advice, legal advice that relates to an issue outside the current scope of government policy with impact on more than one agency or portfolio, or the receipt of conflicting legal advices, and
· complex settlement negotiations raising sensitive legal, or legal policy issues.
How and when to report significant issues to OLSC
Initial Report
Report a significant issue to OLSC by completing a report using the OLSC template which is available on the OLSC website (http://www.ag.gov.au/olsc) under the heading ‘Reporting to OLSC’.  
After completing the template, please submit it to OLSC by emailing it to the OLSC mailbox: olsc@ag.gov.au. The agency should send the initial report as soon as practicable after the agency becomes aware of the significant issue.  Should it be necessary to provide sensitive information or documents to OLSC as part of a significant matter report or to provide additional context, please contact OLSC to organise provision of the sensitive material.
Once a report has been submitted, OLSC will as soon as practical notify the agency of its view of whether the matter is significant, and will also provide the agency with the contact details for the OLSC officer handling the matter. 

Monthly Update Report
For a matter that OLSC considers is significant, the agency is responsible for providing to OLSC monthly update reports on the progress of the significant issue.
  The frequency of updating significant issue reports will depend on the level of activity over the course of the matter.  If the matter has a period of low activity, and a monthly report would be inappropriate, the agency should discuss a more appropriate reporting interval with OLSC.  If a matter is in a period of high activity, more frequent reports may be required.
Settlement of Significant Issues
Under paragraph 3.2 of the Directions, a claim that has been reported to OLSC as a significant issue must not be settled without the agreement of the Attorney-General.
  A failure to seek the Attorney-General’s approval of a settlement is a breach of the Directions and the Attorney-General may impose sanctions for non-compliance with the Directions.
  

The Attorney-General has delegated the authority to approve settlement terms to officers within the Department. The Attorney-General delegate may, to the extent possible, approve settlement terms or a settlement range in advance and that approval may be given to the tenor/general nature of the proposed settlement taking into account what the Commonwealth will propose and what it anticipates that the other party/parties may seek.

OLSC takes a facilitative approach to settlement, and acts quickly in assessing and approving settlement terms.  However, OLSC will best be able to make a timely assessment of a decision about a proposed settlement when relevant and complete information is provided to OLSC as soon as possible.  Also, if legal advice is obtained by an agency that canvasses the possibility of settlement in a matter, early provision of this advice will assist OLSC in considering approval of a proposed settlement at a later time.


Therefore, when requesting approval of a settlement in relation to a claim which has been reported to OLSC as significant it will be helpful to include (to the extent possible):

· a summary of the background of the claim and the progress to date, referring to previous reporting as necessary
· an outline of 

· the potential risk (if any) to the Commonwealth in proceeding with a hearing

· the main reasons advanced for settlement of the claim and the advantages to the Commonwealth if the claim is settled 
· the effects, or any potential effect, on other agencies within the Commonwealth of the proposed settlement, including any potential precedent established (if settlement is not limited to the facts of the claim) or any wider exposure to other claims or proceedings

· the settlement terms and identifying any which may potentially expose the Commonwealth to risk or criticism and the rationale for agreeing to those terms
· confirmation that the settlement of the claim is:

· in accordance with legal principle and practice (see paragraph 4.3 of the Directions)
· limited to the facts and circumstances of the claim in issue, or if not, the potential precedential impact of the settlement
· in accordance with Appendix C to the Directions (Handling Monetary Claims), if applicable
, and
· copies of relevant settlement documents (for example, proposed consent orders, deed of release).
Other Information
For further information about reporting significant issues, contact Irene Ghobreal, Special Adviser – Significant Issues on the number below or via the e-mail address below.
Janette Dines
Assistant Secretary

Office of Legal Services Coordination

Telephone:
(02) 6141 3642
Facsimile:
(02) 6141 3674
E-mail:
olsc@ag.gov.au
Date of issue:
21 April 2010
� For the avoidance of doubt, this includes party to party settlement negotiations and all forms of alternative dispute resolution.


� Refer to paragraph 14 of the Directions.


� For the avoidance of doubt, ‘likely to receive media attention’ includes where an agency has been approached to comment on an issue/matter by a media group or has been notified by a media group that a particular issue/matter is likely to receive media attention.


� For a matter that OLSC no longer considers to be significant monthly updates are not required to be provided by the agency (unless and until the issue re-assumes as significant).


� For the avoidance of doubt, approval of the Attorney-General is not required for any settlement of a claim that OLSC no longer considers to be significant for the purposes of paragraph 3 of the Directions.


� Paragraph 14 of the Directions.


� In particular, agencies should note the requirement for external legal advice where it is a ‘major claim’.





